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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
RUSTIN WILLIAM BANGHAM, )
)
Defendant-Appellant.
)
______________________________)

NO. 45219
ADA COUNTY NO. CR01-17-4714

APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Pursuant to a guilty plea, Rustin William Bangham was sentenced to a unified term of ten
years, five years determinate, for the crime of felony Domestic Violence, in violation of I.C. §18918(2), 18-903(a). He filed a timely appeal, and asserts the trial court abused its discretion for
imposing an excessive sentence. Further, Mr. Bangham contends the district court abused its
discretion for failing to reduce his sentence in light of new evidence.

Statement of the Facts & Course of Proceedings
In 2015, Mr. Bangham began a relationship with Elizabeth Paul, which eventually led to
them cohabiting together in a residence in Star, Idaho. Elizabeth had three minor children who
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lived with them. (PSI, p.91.) On February 13, 2017, they got into an argument about Ms. Paul’s
plans to go out to the bars that evening. Mr. Bangham had recently had a major back surgery,
and was still rehabilitating himself.

(PSI, p.89.) During the argument, Mr. Bangham got

physical with Ms. Paul, causing traumatic injury to her neck. (Tr., p.21, Ls.15-20, p.22, Ls.814.) He was arrested and charged with attempted strangulation in violation of I.C. § 18-923.
Mr. Bangham agreed to plead guilty to the amended charge of felony domestic violence, I.C. §§
18-918(2), 18-903(a), in exchange for the State’s agreement to dismiss a separate case, CR01-17509,1 and recommend a unified nine year sentence, two years fixed, with retained jurisdiction.
(Tr., p.5, Ls.10-24.)
At the June 12, 2017, sentencing hearing, the State went along with the plea agreement,
recommending a nine year term, two years fixed, and a rider. (Tr., p.30, Ls.18-21.) The State
also requested the district court to order treatment consisting of fifty-two weeks relating to
domestic violence, cognitive self-change, moral reconation therapy, and substance abuse.
(Tr., p.32, Ls.8-16.) Mr. Bangham, as well as his counsel, asked for treatment and a rider.
(Tr., p.37, Ls.4-5.) Mr. Bangham’s counsel advised the court that the State’s original offer was a
five year sentence, two years fixed, imposed, but Mr. Bangham, acknowledging that he had a
problem dealing with his anger, was so intent on participating in a rider that he asked for a
recommendation towards the longer sentence so long as it included a request for a rider.
(Tr., p.34, Ls.8-13.) Yet, despite the numerous mitigating factors, the district court declined to
place Mr. Bangham on probation or retain jurisdiction and imposed a sentence far in excess of
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Mr. Bangham was charged with aggravated battery and misdemeanor domestic battery arising
out an incident occurring outside a bar in Star, Idaho, in April 2016. This case was dismissed as
part of the plea negotiation. (PSI, p.9.)
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that recommended by the State, that of a ten years unified sentence, five years fixed. 2 (Tr., p.43,
Ls.6-12, p.44, Ls.12-13.)
Mr. Bangham filed a timely notice of appeal, as well as a Motion to Reconsider under
Rule 35, asserting that the district court abused its discretion in imposing a ten year term and
subsequently failing to reduce the same. (R., pp.65, 72.)

ISSUES
I.

Did the district court abuse its discretion when it imposed a unified sentence of ten years,
with five years fixed, upon Mr. Bangham following his guilty plea to felony domestic
violence?

II.

Did the district court abuse its discretion when it denied Mr. Bangham’s Idaho Criminal
Rule 35 Motion for a Reduction of Sentence in light of the character references and letter
from Mr. Bangham?

ARGUMENT
I.
The District Court Abused Its Discretion When It Imposed A Unified Sentence Of Ten Years,
With Five Years Fixed, Upon Mr. Bangham Plea Of Guilty To Felony Domestic Violence
Mr. Bangham asserts that, given any view of the facts, his unified sentence of ten years,
with five years fixed, is excessive. Mr. Bangham does not allege that his sentence exceeds the
statutory maximum. Accordingly, in order to show an abuse of discretion, Mr. Bangham must
show that in light of the governing criteria, the sentence was excessive considering any view of
the facts. Id. (citing State v. Broadhead, 120 Idaho 141, 145 (1991), overruled on other grounds
by State v. Brown, 121 Idaho 385 (1992)). Where a defendant contends the sentencing court
imposed an excessively harsh sentence, the appellate court will conduct an independent review
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The district court also imposed fifty-two weeks of domestic violence counseling with the hope
that the parole department would see that he received the same. (Tr., p.44, Ls.11-15.)
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of the record giving consideration to the nature of the offense, the character of the offender, and
the protection of the public interest. See State v. Reinke, 103 Idaho 771 (Ct. App. 1982).
“Reasonableness is a fundamental requirement in the exercise of sentencing discretion.” State v.
Kingsley, 99 Idaho 868, 869, 590 P.2d 1014, 1015 (1979).

Yet, unless it appears that

confinement was necessary “to accomplish the primary objective of protecting society and to
achieve any or all of the related goals of deterrence, rehabilitation or retribution applicable to a
given case, a sentence is unreasonable.” State v. Toohill, 103 Idaho 565, 568 (Ct. App. 1982).
In this case, Mr. Bangham’s sentence is unreasonable and excessive because the district court
failed to properly balance the numerous mitigating factors and fashion a sentence that would
fulfill the goals of sentencing, including the primary goal of protecting society.
The mitigating factors in Mr. Bangham’s case included his early acceptance of
responsibility, his personal life circumstances and mental illness, his substance abuse, and his
amenability to treatment, all of which compelled a lesser sentence. To begin with, Mr. Bangham
willingly entered a plea to the crime of felony domestic violence within two months of the
incident, rather than litigate this matter at trial. (R. p.47.) During his colloquy with the court,
Mr. Bangham apologized to the victim, her family, his own mother, and the court:
I do, your Honor [wish to address the court]. I would like to apologize. I would
like to apologize to the court and I would like to apologize to Ms. Paul. She didn’t
deserve the things that happened. I was very much in love with Ms. Paul and my
family. She’s a strong woman, a tough woman, and I liked that about her. She’s
in-your-face kind of woman, and I liked that about her. But what I don’t like is I
don’t know how to deal with it. As my attorney said, there’s no excuse.
But I did spend more than 20 years in some pretty rough places in California, and
I didn’t know how to deal with my anger. I’m a good man. I work hard. I tried to
save my family and I didn't know how. And I truly do apologize to Ms. Paul and
the kids. I tried to be a loving father and a good man, and I just can’t figure it out.
I’m in here on medication and it seems to help. Out there I don’t take it, and I
don’t understand why. I know I need treatment, I know I need help. I’m a good
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man, I’m an educated man, I’m a smart man, I’m determined. I tried to be
completely honest in my PSI, probably somewhat to my detriment. I tried to
follow the rules of my probation when I was out there. It does say I missed four
testings, but it’s when I had my surgery and I was in touch with them.
But I do ask the court, I put my – you did tell me that you weren’t bound to the
deal, so I put myself at your mercy. I can do prison time. You know, I need help,
it’s hard to get it. People don’t understand when you go through what I went
through, not for any sympathy, but [in] reality, it was a rough place. And I came
out here and they were just like “here,” and I didn’t know what to do. I thought I
did. And sometimes I didn’t back down and I should have backed down. I’m the
man and I should have backed down.
And I apologize to my mom, who is here, for putting her through what I’ve been
[been putting] her through. I apologize and I thank you for your time, and I ask
you for your help. I’ll do whatever you require of me. If I have to go to prison, I’ll
do it. The Rider I’ll do it 110 percent. Whatever you ask of me, I will do, I just
ask for that opportunity. I do pretty good under structure. I thank you for your
time.
(Tr., p.37, L.8—p.39, L.1.) This early acceptance of responsibility is mitigating. See State v.
Shideler, 103 Idaho 593, 594 (1982). Moreover, acknowledgment of guilt and acceptance of
responsibility by the defendant are critical first steps toward rehabilitation. See State v. Kellis,
148 Idaho 812, 815 (Ct. App. 2010). Mr. Bangham should be afforded credit for resolving his
cases prior to trial, and understanding the ramifications of his actions. Mr. Bangham’s personal
circumstances also dictate a lesser sentence.
Mr. Bangham grew up on a ranch. (PSI, p.11.) His father, however, was abusive and very
strict. He was a severe alcoholic and would often whip Mr. Bangham with a belt and force him
to suck bars of soap. (PSI, pp.11, 59.) His father left the family when Mr. Bangham was only
twelve. (PSI. p.11.) Mr. Bangham did not deal with it well, and he began at that age to have
recurrent and obsessive thoughts of suicide that continue to this day. (PSI, pp.60, 91, 99.) He
started using drugs and was sent to Provo Canyon Boys’ School, where he was sexually abused
between the ages of thirteen and fifteen. (PSI, p.59.) His mother’s employee’s son also sexually
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assaulted him. (PSI, p.59.) Mr. Bangham did what many people do to cope with trauma and
difficulty – he self-medicated and used drugs.
In 1993, when he was twenty-four and under the influence of drugs, he made a terrible
and reckless decision to “do suicide by police which is why I went to prison. I was high on
drugs and fed up.” (PSI, p.18.) His suicide mission clearly failed, and he was convicted of
several serious crimes and sentenced to twenty six years in prison. (PSI, pp.7, 18.) While
punishment for that incident may have been fitting, Mr. Bangham did not receive any significant
rehabilitation in the California prison system towards anger management.

Instead, he was

released from prison without meaningful skills to readjust and cope with his emotions. (PSI,
p.61.)
In 2015, he began a relationship with Elizabeth Paul. He met her in 2009 while he was
on parole. (PSI, p.13.) Ms. Paul is hearing impaired. She liked to go to bars and did not work
often. (PSI, p.13.) Ms. Paul and her two sons and one daughter lived with Mr. Bangham, who
was renting a house from his mother. (PSI, p.13). Drinking appears to have played a major role
in their relationship.

(PSI, p.4.)

Officer Eckhardt, a responding officer to the dismissed

assault/battery case, noted that when he spoke to Ms. Paul the night of the incident, she was
“very intoxicated,” and although he gave her information about domestic violence, she “did not
answer any question to show she was concerned for her safety or afraid of Rustin.” (PSI, p.207.)
In the words of Mr. Bingham at the time of his plea, “I fell in love with a woman who is a
strongwoman (sic) and a biker type that I like, you know, unfortunately. She likes to drink and
get rowdy and sometimes it gets out of control, and this time is one of them . . . “ (Tr., p.21,
Ls.7-11.) Although Mr. Bangham was assessed by the domestic violence evaluator as “seeking to
condone his behavior” and “normalize the way he behaved,” the nature and tone of
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Mr. Bangham’s comments at sentencing as well as his candor with the evaluators and PSI
investigator demonstrate he is truly sincere and willing to admit and accept his problems. (PSI,
p.17.) In addition, Mr. Bangham’s physical health and pain were factors.
A defendant’s physical health may be considered by the sentencing court.

State v.

Turner, 136 Idaho 629, 636 (Ct. App. 2001) (“The district court was aware of Turner's poor
health and used it as a basis for not following the state’s recommendation of a fixed life
sentence.”). On January 17, 2017, just a few weeks prior to the subject incident, Mr. Bangham
underwent surgery for a large disk herniation in his back. (PSI, p.89.) Within days of the
surgery, he had to return to the emergency room due to pain, and on January 23, 2017, he was
still utilizing a walker. (PSI, p.89.) During a post-surgical re-check on February 9, 2017,
Dr. Johans described the following:
Rustin had a king kong size herniation at L3-4 with cephalad spread with a
profound weakness of L3, 4 and in some ways 5 also preop. lt was very hard to
remove all that disk material. . . . He has persistent numbness in the top of the
foot, which he had prior to this event. He is using a cane because without it, he
said he will collapse. . . . Both before and after surgery there is a disk protrusion
at L4-5. . . . it is time to get him going with physical therapy . . .
(PSI, p.86.) In March of 2017, he was receiving physical therapy at the prison for his pain, and
prescribed anti-inflammatories and a wedge. (PSI, p.114.) As of May 2017, he was still using a
cane, and continued to need physical therapy at least through late May, 2017, when his PSI
report was prepared. (PSI, pp.114-115.) The court here should have taken into consideration
Mr. Bangham’s debilitating back condition. In addition to physical ailments, Mr. Bangham
suffers from mental illness and substance abuse.
A sentencing court needs to consider the defendant’s mental health issues when making
sentencing decisions. I.C. § 19-2523; Hollon v. State, 132 Idaho 573, 581 (1999). Several
factors for consideration under I.C. §19-2523 were particularly apt in Mr. Bangham’s case – the
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extent of Mr. Bangham’s illness, his prognosis for improvement or rehabilitation, and the
availability of treatment and level of care required. Mr. Bangham has suffered from conditions
such as PTSD, obsessive-compulsive disorder, and depression. (PSI, p.60.) His recurring
thoughts of suicide speak to the degree of his affliction and his need for compassion and help.
(PSI, p.60.) Although Mr. Bangham has found the prescription medication Lithium helpful, he
still needs substance abuse and mental health counseling in order to overcome his addictions and
trauma and successfully transition into the community. (PSI, p.30.) This is supported by the
GAIN analysis, where the evaluator diagnosed Mr. Bangham with moderate alcohol and
cannabis use disorder, severe stimulant use disorder, and the possibility of major depressive
disorder and other mental health disorders.

(PSI, p.30.)

While incarcerated in the Idaho

Department of Corrections (hereinafter, IDOC), he has been on several medications, including
gabapentin, lithium and Remeron. (PSI, p.30.) Courts have recognized that substance abuse can
be a mitigating factor in sentencing. State v. Nice, 103 Idaho 89, 645 P.2d 323 (1982). This can
be particularly true when assessing the prognosis for rehabilitation.
Mr. Bangham is a good candidate for rehabilitation, and his amenability to treatment
should be considered a mitigating factor.

See, e.g., State v. Alberts, 121 Idaho 204, 209

(Ct. App. 1991). When he underwent a psychological examination for purposes unrelated to this
case, in June of 2016, Dr. Ryan Hulbert, Ph.D., concluded that Mr. Bangham was motivated and
amenable to treatment. Dr. Hulbert recommended the following:
Rustin appears to be going through a major change in his lifestyle, desires, and
life goals. He needs significant support to find and pursue a career path which will
allow him to use his good intellect and talents, and which also will not rely so
heavily on physical labor. It appears he is an excellent candidate for individual
counseling to help him to better deal with his emotional challenges, relationships,
and assist in strengthening resiliency to return to criminal behavior and substance
abuse. It is also important for him to [have] regular medical care, including
consistent use of medications as appropriate for his physical and emotional
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functioning. It is also important for him to have [] involvement with social
support in groups or other methods to reduce the likelihood of relapse into past
destructive behaviors.
(PSI, p.100.) Moreover, both the Idaho Supreme Court and the Idaho Court of Appeals have
recognized that the timing of rehabilitative programming is an important consideration at
sentencing. See, e.g., State v. Owen, 73 Idaho 394, 402 (1953), overruled on other grounds by
State v. Shepherd, 94 Idaho 227, 228 (1971); State v. Nice, 103 Idaho 89, 91 (1982); Cook v.
State, 145 Idaho 482, 489-90 (Ct. App. 2008); State v. Eubank, 114 Idaho 635, 639 (Ct. App.
1988). Not only does the need exist, but Mr. Bangham has the willingness and drive for
treatment. Mr. Bangham apparently even requested a longer sentence so that he could participate
in a rider. (Tr., p.34, Ls.8-11.) No defendant with a similar history would intentionally seek out
a nine year prison term with a rider recommendation over a five year prison recommendation
unless that person was desperate for care like Mr. Bangham. This action speaks volumes
towards his amenability. Given the extent of Mr. Bangham’s mental illness and substance abuse
issues, the only reasonable sentence here is one geared towards protection of society through
rehabilitation. A sentence which included a rider would ensure that there was appropriate
retribution for his crime and deterrence of future offenses. Lastly, Mr. Bangham also has the
support of his family and friends.
Lisa Welker, a longtime friend since high school, has known Mr. Bangham to connect
with teenage youths and try to guide them to make better choices. He helped Ms. Paul’s three
teenage children with school, jobs, and their driver’s licenses. She stated Mr. Bangham has “the
biggest heart and has always given freely . . . he has a lot to offer this world.” (PSI, p.75.)
Another lifelong friend, Dineen Anderson, described the types of activities they engaged in as
kids – 4-H and volunteering at the fire department. They caught up after Mr. Bangham was
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released from prison. (PSI, pp.72-73.) She pled with the court to put Mr. Bangham in a rider
program where he can “receive months of counseling and strong guidance to hopefully help him
break the chain of addiction to needy problem women and learn to care for his own self until he
is very able to be the wonderful caring, giving, kind man he has shown himself to be to me and
many others as well.” (PSI, p.73.) Jeannie Bangham Nail, his mother, is a source of support for
her son, and also corroborates the lack of treatment available in prison as well as his need for
future care. She wrote, “Rustin has a big heart and sometimes it goes in the wrong direction.
Yes, I feel that he needs to learn Anger Management and to learn to care for himself and not try
to help others to the nth (sic) degree. I pray that he will receive that chance and to make it right
with the world. He is loved by his family and we would like the best for him.” (PSI, p.71.)
In sum, the evidence of mitigation reveals a man who has been severely affected by his
childhood and mental illness, who has community support, and is fully willing, eager, and
capable of dealing with his anger management and substance abuse issues. When the district
court here imposed a unified ten year term, rejecting even the prosecutor’s request for a rider, it
failed to “balance the goals of retribution, protection of society and deterrence against the
defendant's potential for rehabilitation.” State v. Douglas, 118 Idaho 622, 624, 798 P.2d 467, 469
(Ct. App. 1990). Mr. Bangham’s sentence was excessive because it was not necessary to achieve
the goals of sentencing. When the primary sentencing consideration is the good order and
protection of society, given Mr. Bangham’s individual history, this primary goal can only be met
through a sentence that is integrally linked to rehabilitation. State v. Pettit, 104 Idaho 601, 661
P.2d 767 (Ct. App. 1983). Society is best protected by preparing Mr. Bangham for reentry into
the community only after he has received substance abuse and domestic violence treatment,
where he is able to deal with his emotions internally, without affecting others. The imposed
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sentence does not meet these goals and therefore should be amended for a rider, or reduced so
that he can receive prompt care.
II.
The District Court Abused Its Discretion When It Denied Mr. Bangham’s Rule 35 Motion For A
Reduction Of Sentence In Light Of New Information Offered
A motion to alter an otherwise lawful sentence under Rule 35 is addressed to the sound
discretion of the sentencing court, and essentially is a plea for leniency which may be granted if
the sentence originally imposed was unduly severe. State v. Trent, 125 Idaho 251, 253 (Ct. App.
1994), citing State v. Forde, 113 Idaho 21 (Ct. App.1987) and State v. Lopez, 106 Idaho 447
(Ct. App. 1984). “The criteria for examining rulings denying the requested leniency are the same
as those applied in determining whether the original sentence was reasonable.” Lopez. 106 Idaho
at 450. The burden is on the appellant to show how the sentence is excessive based upon new or
additional information submitted since the original hearing. State v. Huffman, 144 Idaho 201,
203, 159 P.3d 838, 840 (2007). Here, Mr. Bangham’s sentence was shown to be excessive in
light of the new documentation revealing his community support upon release.
To augment the mitigating evidence before the court at the original sentencing,
Mr. Bangham submitted additional letters of support in his Rule 35 motion. (R. pp.88-93.)
Mr. Bangham included a personal letter attesting to his desperation for intensive treatment, and
his efforts towards taking advantage of that which is offered in prison. (R. pp.90-91.) He
specifically identified the “Alternatives to Violence” program and a marriage counseling
program through the church, but relayed he is unable to participate in the latter until he is one
year from release. (R. p.91.) That is several years away. He also submitted photos of his friend
and mentor, Dorian Willes. Mr. Willes has been a source of inspiration, for Mr. Willes has gone
from having a criminal record to being an adaptive athlete. (R. p.91.)
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This new information, as a whole, demonstrates that Mr. Bangham remains very
motivated to receive treatment, that he has community support, and that he unable to obtain
intensive care until release or shortly thereto. Courts have the ability to modify an otherwise
harsh and excessive sentence to take into account the anticipated response of IDOC. State v.
Amerson, 129 Idaho 395, 408, 925 P.2d 399, 412 (Ct. App. 1996) (where the court modified
defendant’s convictions from consecutive to concurrent “to enable the Board of Correction,
through the Commission on Pardons and Parole, to more properly reintegrate Amerson into
society.”) A reduction is appropriate here to more properly integrate Mr. Bangham into society.
Based upon the foregoing, Mr. Bangham asserts the district court abused its discretion by failing
to properly balance this new information and denying his Rule 35.

CONCLUSION
Mr. Bangham respectfully requests that this Court reduce his sentence as it deems
appropriate such that Mr. Bangham receives substantive treatment from the Idaho Department of
Corrections in order to properly and peacefully assimilate back into society. Alternatively, he
requests that the order denying his Rule 35 motion be vacated and the case be remanded to the
district court for further proceedings.
DATED this 8th day of January, 2018.

___________/s/______________
LARA E. ANDERSON
Deputy State Appellate Public Defender
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